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and report Mr.  Palmer's dereliction.    Further,  Nacco never denied
the fact that the violation occurred or its potential  for causing
a  fatality or seriously disabling injury.  The  sole contest was
over Nacco's responsibility for Palmer's  admittedly highly cul-
pable act.    This was phrased "as a challenge  to  the propriety and
legality of the subdistrict manager's  finding that the violation
was unwarrantable and that the  104 (a)   citation  should be upgraded
to  a 104 (d) (1)   citation.

The post hoc simplicity of the  factual and  legal  issues pre-
sented masked the fact that  from the outset the  stakes  for all
parties were high.    If the tentative bench decision  is  confirmed
and upheld,  Nacco may be subject to summary closure orders until
it passes a  "clean"  inspection.    This could make  the  risk of non-
compliance very expensive  for Nacco.    On the other hand,  MSHA and
the Union believe that recission of the unwarrantable  failure
finding may significantly and substantially increase  the risk of
death or disabling injuries in this mine.     Under the  circum-
stances,  it is understandable that the operator would  seek the
sympathetic assistance of the Commission in removing the trial
judge from further participation  in the decision of this  case.

After the conference call came  in  at 3:00 p.m.,  on Thursday,
August 8,  1985,  the trial judge relayed to counsel  the  substance
of Mr.  Palmer's complaint.    As  the trial  judge's handwritten
notes indicate,  there was general agreement  that Mr.   Palmer's
complaint raised no ex parte considerations.     In  fact,  Mr.   Reidl,
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